
REEO L. MARTINEAU
STUART L, POELMAN
RAYMOND M. BERRY
H. JAMES CLE@
OAVID W. SUGLE
A, OENNIS NORTON

ALUN L. URSON
JOHN E. GATES

R. BRENT STEPH€NS

KIM R, WILSON

MICUEL R. CARLSTON

DAVID G. WILLIAMS

Rg E, MADSEN

M{ D. WHEELER

PAUL C. OROZ
MICHAEL O. AUCKBURN
ROBERT H. HENDERSON

SIEPHEN J, HILL
HENRY K. CHAI II
ARYCE D, PANZER

STANLEY K. STOLL

OAVID J. CASTLETON
DAVID W, SUUGHTER
STANLfrJ, PRESION
JOY L. CLEGG

SHAWN E, ORANry
JERRY D, FENN

CRAIG L. BARLOW

JOHN R LUND

RYAN E. TIBBITTS
ANNE SWENSEN

ROONEYR PARKER
RICHARO A. VAN WAGONER
DAVIO W. STEFFENSEN
ROBERT C. KELLER

ELIABETH KING

MARC T WANGSGARO

CAMILLE N, JOHNSON
TERENCE L. ROONEY
THOMAS F, TAYLOR

OENNIS V. OAHLE

LAW OFFICES

SNow, CIIRTSTENSEN & MART'+[.&A,I.I
to EXcHANGE pLAcE. ELEVENTH FLooF.l .' ' .-; ti- i "

POST OFFTCE BOX 45000

'""'f:fiik*#"7)s,r,
IIli '!i:f".i "'.

',

Septenber 15, t992

THURMAN & SUTHERUND
THURMAN. SUTHERUND & KING

/ "JHURMAN WEDGWOOO & IRVINE
' ,' -Th-fu:. sxeeru & THURMAN

.,FKEg{. THURM^N. WORSLEY & SNOw
WORSLfr, SNOW & CHRISTENSEN

I h 'i !-':_ r.- r,,j-

JOHN H. SNOW t9t7-tgao

.i .! I -'{
OF COUNSEL

HAROLO G, CHRISTENSEN
MERLIN R. LYBBERT

JOSEPH NOVAK
SCOn OANtELS

raa6
ra6a
t906
t923
1952

WRITER'S DIRECT NUMBER

322-9156

Robert L. Morgan, P.E.
Utah State Engineer
1636 West North Temp1e, #22O
salt take city, utah 84116-3156

Re: t{ater Distribution plan for the utah Lake Drainage
Basin - 4/30/92 Flnal Draft (the "Dlstri-bution plan")

Dear Mr. Morgan:

Provo Rlver water Users Association (the "pRWUA" ) respectfully
submlts the followlng comments relative to ttre 4/3o/92 Final orafiof the Water Distrlbution PIan for the utah take Drainage Basin.

GENERAL COI,IMEI{TS

PRWUA respectfully suggests that it is premature toinplement the Distributlon pran on November L, Lgg2 for aninterin period of one year. PRWUA believes the DlstributlonPlan is deficient 1n many respects and wilr require majorrevislons before being workable. .-rurthermore, lt would seemill-advised to implement the Distribution plan during thecurrent extreme drought conditlons and particularly with UtahLake at its lowest lever durlng the last 31 years. Rather,it would seem more ratlonal to lmplenent the Distributlon plan
during a nornal water cycle when normal condltions are
re.stored.

PRWUA submitted detalled conments under dates of JuIy 1,1991 to the 5/L4/91 Draft, and on January 31, Lggz to the70/75/9t Revised Draft. Those conments will not be restatedhere. However, PRWUA incorporates those comments by referenceas applicable to the April 30, 7992 Flnal Draft and strongly
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ure1es the State Englneer to revise the final Draft accordinqly
before any i-mplementation thereof .

Rather than restate PRWUA's prior comnents, the followinql
comments are respectfully submltted to the 4/3/92 State
Engineer's responses to PRWUA's L/3t/92 Comments.

As to 1), on page L, the recognition that there are areas
whlch require further study and that there may be some issues
which have been overlooked, supports the advisability of
postponing implementation until those studies can be completed
and all isstres have been addressed. In sum, PRWUA

respectfully suggests that to implement an incomplete plan
woutd gj-ve rise to more problems than would be resolved.

As to 21, on page !, the recognition that the 125,000 acre-
feet 1rrAl'rr ) primary pool is without of f icial legal recognition
with potentfal legal problens, is all the more reason for its
elimination. The 'rcarry overrr concept addressed at the top
of page 2 is inconsistent with the underlying premise of the
nistrilution Plan and is contrary to the actual operation of
Utah Lake slnce its inception as a reservoir. Entitlenents
from Utah Lake und.er the Oistribution Plan are predj-cated on
annual d|vers j.on requirenents f or primary and secondary
storage rights. None of those rights lnclude carry over or
holdover storage. If any company does not use all of its
annual entitlement during that year, it has no right to carry
over the balance for its own use during the following year.
Such balance reverts to the conmon pool and becomes avaj-lab1e
to supply the collective annual entitlements of all companies
euring the following year. PRWUA respectfully suggests that
Utah Lake always has been so operated.

PRWUA acknowled,ges that the larger the quantity of water
renaining in Utih Lake at the end of irrigation season, the
higher wiff be the probability that the collective annual
diversion requirenents will be net during the following year.
Likewise, th; larger remalning quantity, the hlgher will be
the evaporatJ-on losses. The Distribution PIan provides for
quantitles of priorlty storage water in Utah take and system
Jtorage water generally greatly in excess of those quantities
requlied to neet the collective annual diversion requirements
frour utah Lake. PRt{uA is of the view that the Distribution
Plan goes too far 1n an attempt to provide assurances to the
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Utah Lake users that their annual diversion requlrements wiII
be met every year.

SPBCITIC COMMBNTS

1.0 Introduction.

1) The revisi-ons noted do clarlfy
However, PRWUA stlII believes the
incorporated into the oistrlbution

3.1 Background.

the lmported water issues.
j-mported water should be
P1an.

2l PRWUA does not dlspute that Right Nos. 59-3496 (North
Jordan Irrigation Company) and 59-3517 (Kennecott Utah Copper
corporation) are entltled to be augmented from storage in utaE
Lake to the extent that accretions to the Jordan River between
the Turner Dam and the North Jordan Diversion Dan are
insufficlent to satlsfy those rights. However, pRwuA believes
that the Distrlbutlon Plan should reflect those condi.tions and
thereby reduce the "priority storage't in Utah take before
upstream rrsystem storagetr can be converted to ttpriority
storagerr . Likewj-se, the "priority storageil in Utah Lake
shonld be reduced to reflect the subordination of thoseportions of Right Nos. 57-5272 and s7-s722 alrocated to
sl,cwcD.

4l PRWUA appreclates the state Engineer's expranation thatthe 3400 AF under Right Nos. 55-7060 and 55-2061 wirr be
counted as "priority storagett and not ilsystem storager when
stored in Deer Creek Reservoir.

5) PRwuA concurs wlth the state Englneer's concl,usion that
the utah take rights cannot be transferred to the provo River,partlcurarly to storage on the provo Rj-ver upstream from Deer
creek Reservoir under the original priorities of the utah Lakerights. PRWUA is firnly of the view that such transfer, ifever pernitted, must be subordinated to the provo River
Project water rights. PRWUA is still of the view that the
25,000 AF of primary storage under Rlght No. s9-7624 (cuwcD)
and 5,o73 AF of secondary storage under Right Nos. sg-t4, 59-
15 and 59-20 (cuwcD) should be deducted from upstream 'systemstorage' unress and until cttwcD requires the use of those
waters from Utah take.
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4.0 Relationship of storaqe Rights in Utah Lake

1) PRWUA is still of the view that a disti-nction must be
made between Utah Lake prirnary storage rlghts and Utah take
secondary storage rights throughout the whole Distribution
Plan. To say that the system becomes more complex by
separating primary and secondary storage is a given, but is
no basis for subjecti-ng the upstream storage rights with
priorities earlj-er than the secondary storage rights to the
fuIl 616,700 AF of 'rsystem storage". To do so is not only
contrary to law, but is basically unfair.

5.0 other Distribution Issues

1) PR!{UA respectful}y suggests that paragraph tZL of the
Provo River Decree speaks for itself and must be followed in
the administration of the oistribution PIan.

3, 4) The exchange covering the 2,225 shares of stock of
PRWUA referred to in the last paragraph on page 6 of PRWUATS

t/3t/92 Comments and at the top of page 5 of the State
Engj.neer's response is covered by the Provo River Project
Certlficates of Approprlation. Accordlngly, PRWUA interprets
the connents as excludi-ng the foregoing fron the "concurrent
exchanger concept, slnce those exchanges are based on
applications to appropriate and not applications for exchangg.
Thus, the authority for such exchanges are fornalized by the
applications to approprlate, the proofs of appropriation
thereon and the certificates of appropriation issued by the
State Engineer. PRWUA concurs that such exchanges should be
ad.ministered on the basis of concurrent credits in Deer Creek
Reservoir but not on concurrent physlcal exchanges of water.
PRWUA understands that a formal record of those uses and
credits are maintalned by the Provo River Water Commissioner.
PRWUA is of the view that the Deer Creek/Strawberry Exchange
has been admlnlstered ln accordance with the combi-ned Provo
River Project water rlghts and Bonneville Unit water rights
which requlre replacement into Utah Lake but not concurrent
replacenent. PRWUA respectfully takes issue with the notion
that there have been abuses of the exchange statute in
implenenting the Deer Creek/Strawberry Exchange.
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7.0 Adjudication Issues

1) The response clarlfies the position of the State Engj-neer
regarding relative priorities and PRWUA concurs therewith.

Additional Comments

The apprehension of PRWUA is predicated on the workabllity of
the Distribution PIan. Undoubtedly the process w1ll be more
helpful in fornulating the proposed determination. However,
PRWUA believes that to inplenent the Distribution Plan on
November 1, t992 wlth all of the attendant uncertaintj-es would
be a mlstake. PRWUA respectfully suggests that the Distribu-
tion PIan needs a more neaningful reevaluation and nore fine
tunlng before its implenentation.

Very truly yours,

Joseph Novak, General Counsel
Provo River Water Users Associati-on

JN: dwb
cc: Provo River tfater Users Associatlon

United states Bureau of Reclamation
Central utah Water conservancy Distrlct
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